While the desire for limited liability has played its part in increasing the use of the corporate device among the smaller industrial units, it alone is not responsible for such extensive use of the corporation arpong the larger industrial units. A primary factor there has been absentee ownership, attendant on the wide distribution of securities. The corporate device has lent itself peculiarly well to the public marketing of securities and to the evolution of a management structure in which the so-called owners play insignificant roles. The factor of limited liability has not been unimportant. It merely has not been paramount.1 The same can be said for the evolution that has taken place within the business units using the corporate form. Recent years especially have seen an increasing use of the subsidiaryparent structure. The farthest point along this line of evolution has been reached in the public utility field. But other businesses have adopted it and used it extensively. The reasons for the use of this structure are manifold. The increased facility in financing; the desire to escape the difficulty, if not the impossibility, of qualifying the parent company as a foreign corporation in a particular state; the avoidance of complications involved in the purchase of physical assets: the retention of the good will of an established business unit; the avoidance of taxation; the avoidance of cumbersome management structures; the desire for limited liability, are among the primary motives.2 The desire for limited liability has been merely one among many factors. And at times it has appeared to recede.
corporate entity.7 The sole concern need be only with the purpose and the means of attaining it.
On analysis the problem resolves itself into one of allocation of losses. The issue is whether the loss resulting from a contract or tort claim against the subsidiary will be placed on it or on the parent. In the following discussion it is assumed that such a claim exists against the subsidiary. It is also assumed that the incorporation provisions of the statute have been fully complied with both by the parent and by the subsidiary. For analytical reasons the cases will be grouped according to whether the claim is tort or contract
II. TORT
The statement that the insulation will be broken down when the subsidiary is an "agency," "adjunct," "instrumentality," "alter ego," "tool," "corporate double," or "dummy" of the parent is not helpful. These concepts themselves need defining. At best they merely state results. And the results are significant only in light of the facts. The conclusion that the parent will be held liable only when the use of the subsidiary is a "cloak for fraud" or is "inequitable," "unjust," or "unconscionable" also falls short of describing the standard of conduct which the facts of most of the cases permit. The facts deal with the manner and method of organization and operation.8 It is with those facts 61 (1926) : "The whole problem of the relation between parent and subsidiary corporations is one that is still enveloped in the mists of metaphor. Metaphors in law are to be narrowly watched, for starting as devices to liberate thought, they end often by enslaving it. We say at times that the corporate entity will be ignored when the parent corporation operates a business through a subsidiary which is characterized as an 'alias' or a 'dummy.' All this is well enough if the picturesqueness of the epithets does not lead us to forget that the essential term to be defined is the act of operation."
The following table listing the various types of organization and operation will prove useful:
1. Ownership of all of the stock of the subsidiary. 2. Ownership of a majority of the stock of the subsidiary or the controlling interest therein.
3. Ownership by the same persons of the stock of both corporations. 4. Sufficiency or insufficiency of the capital of the subsidiary as measured by that employed in normal competitive units.
5. Degree to which the subsidiary was financed by the parent. 6. The method of such financing. 7. The extent to which there was a common directorate. 8. The extent to which there were common officers and employees.
that we are concerned. They vary and appear in many combinations. In order to ascertain the proper combinations which will assure the parent the desired insulation and to reveal those combinations that have proved fatal to limited liability, an analysis of the many types of organizations is essential. Ownership of all or a majority of the stock of the subsidiary or a controlling interest therein or ownership by the same persons of all or a majority of the stock of both companies appears as a constant. In the discussion which follows it can be assumed that it is present. Otherwise the problem would normally not arise. It is well established that such ownership alone does not suffice to destroy the non-conductor of liability.9 It is tacit in that conclusion that the exercise of the "control" which stock ownership gives to the stockholders, either by statute, judicial decision, or normal corporation procedure, will not create liability beyond the assets of the subsidiary. That "control" includes the election of directors, the making of by-laws, increasing or decreasing the authorized capital stock, and the doing of all other acts incident to the legal status of stockholders. Nor will a duplication of some 10 or all 11 of the directors or executive officers be fatal. The fact that the constitution and organization of the management of each are the same does not mean that the business identities of the two units are assimilated.
The observance of the following four standards will keep the business units from being treated as assimilated: (1) A separate financial unit should be set up and maintained. That unit should be sufficiently financed so as to carry the normal strains upon it. 9 . The extent to which separate meetings of stockholders and directors were held. 10. The extent to which both had common departments of business. 11. The degree to which contracts between the two were favorable to one rather than the other. 12. The extent to which separate books and accounts were kept. 13. The extent to which an officer or director of one was permitted to determine the policies of the other.
14. The extent to which an employee, officer, or director of the parent was causally connected with the tort or contract on which suit is brought.
15. The type of business of each. 16. The extent to which the trade or public generally regarded the two units as one business unit.
17. Whom the contract claimant regarded as the promissor. 18. The extent to which there were conveyances by the subsidiary to the parent in fraud of creditors of the former.
Other factors will suggest themselves. Those listed will have to be broken down. But they will suffice as guide posts both for the tort and contract cases. Conformity with the above standards is all that normally could be required of two units so closely connected. With exceptions to be noted, it will generally suffice to set up the desired nonconductor of liability. The cases sustain the position.
In Bergenthal v. State Garage & Trucking Co.," so far as appears the subsidiary was sufficiently financed, its organization was separately maintained, and its business records and affairs distinctly segregated. The plaintiff, a passenger in a taxicab owned by the subsidiary and operated by a driver employed by an officer of the subsidiary, was injured by the negligence of the operator. It appeared that the subsidiary and parent occupied the same offices and had the same telephone; that the parent was engaged in the automobile livery business under the name of "Boynton Automobile Livery Co."; that the name "Boynton's" was printed on the side of the taxicabs of the subsidiary; that the plaintiff secured a cab by directing a friend of his to call the common telephone number. A judgment for the plaintiff against the parent was reversed. The court found that no reliance had been placed by the plaintiff on the parent's apparent ownership or control of the particular cab. That factor being removed and, so far as appears, no actual assimilation of business units having been effected, the decision seems sound.
The same can be said for the cases of Berkey v. Third Avenue Ry.13 and Stone v. C. C. C. & St. L. Ry.'4 Both involved the operation of railroad "systems," part by the parent and part by the subsidiary. In each the lines were advertised as a "system." But obviously this alone is not sufficient to constitute apparent assimilation, on which the plaintiff would reasonably rely. And those cases reveal no additional facts indicating such reliance. In the Berkey case the plaintiff, a passenger on a street car, was injured by the negligence of the motorman. The franchise to operate that line was in the subsidiary. The parent bought the cars and leased them to the subsidiary at a daily rental, which was paid. The cars so leased and the crews operating them did not serve beyond the line of the subsidiary. There were common officers and directors, with some slight variation. The officers were paid by checks of the parent. The common claim and accounting departments were similarly paid. Motormen and conductors of the subsidiary were paid by the parent. There was a common paymaster and one general manager for the entire system who had charge of the superintendents of operation who in turn supervised the motormen and conductors. There was a common repair and construction department. The parent contracted and paid for the electricity to be used in the entire system and paid other bills for general and miscellaneous expenses, apparently allocating to the subsidiary portions of these items. The same was true of expenses for maintenance and repair and judgments for personal injuries, although in some cases the subsidiary paid in the first instance. From time to time the parent made loans to the subsidiary for construction and also for operating expenses. The construction loans were represented by a demand note and second mortgage bonds. Operating loans were generally repaid the following month and not later than the following year. The charges were more than mere book entries, as they were repaid by drafts drawn upon the subsidiary and repaid with its own money. The subsidiary was solvent.
The detail of the Berkey case forbids further repetition here. But in summary it seems clear that the subsidiary was adequately financed and solvent; that the rituals of the separate management structures had been observed; that the details of 13 Supra note 8. 14 Supra note 10.
[Vol. 39 the day to day business of transportation were handled by two distinct personnels, except insofar as economy and efficiency in operation had persuaded duplication at strategic points. In other words, assimilation had not been reached. There was a dissent. The majority placed considerable emphasis on the fact that the plaintiff's argument would require the assumption of the existence of a contract between the subsidiary and parent whereby the parent was to use and operate the former's franchise as its own. Such contract would violate the Public Service Commissions Law and constitute a crime. Hence, the majority felt reluctant to infer such an agreement "from conduct or circumstances so indefinite and equivocal." But it does not seem that the holding needs that additional argument for support. It can be maintained on the grounds indicated.
In the Stone case the action was for damages for property negligently injured in transit. The goods were received for shipment by the subsidiary. No part of the road of the parent was within the shipping route. The only other connecting links between the parent and the injury were the facts that the parent owned a majority of the stock of the subsidiary; that a minority of the directors of the subsidiary were directors of the parent; that several executive officers of the subsidiary held corresponding or other offices in the parent; that such officers at some points had offices in the same building and in one case in the same suite of rooms as the officers of the parent. Obviously these facts were not sufficient to maintain the action even without the additional facts that the subsidiary made its own contracts, kept its own accounts, collected its own revenues, and paid its own operating expenses, and that the only financial interest of the parent was by way of dividends on its stock.
The same result has also been reached in Friedman v. Vandalia R. R.15 A number of railroads organized a corporation for terminal purposes. A separate management was constituted for the subsidiary. So far as appears that management functioned separately and independently. The only direct interference was a potential one which apparently was never exercised. It was the right of any of the railway companies to cause subordinate officers and employees of the subsidiary to be removed for cause. Such potential interference was so minor and insignificant when translated into direct control over the policies of the subsidiary as not to amount to an assimilation of the two business units.
These In other words, the blending of management structures and of the two operation processes was fatal. Assimilation for management purposes was complete. The parent which treats the subsidiary as in no way different from its own property (so far as management and operation are concerned) is allowed to acquire it with the burdensome as well as the beneficial incidents of ownership attached. Cases conforming to this pattern invariably go the same way.
In the case of The William Van Driel,l8 the parent (technically the lessee of the parent under a 999 year lease) and the subsidiary held separate director and stockholder meetings regularly. The accounts of the subsidiary were in charge of employees and officers of the parent. They were likewise paid by the parent. The court found that the surplus the subsidiary had in the bank was under the absolute, direct control of the parent. At one time a large fraction of the surplus was voted by the subsidiary at the request of the parent for a certain purpose. Further, the parent through its officers issued orders from time to time as to the charges and other features of the management of the subsidiary. The salary of the superintendent of the subsidiary was increased by the order of a vice-president of the parent. The claim was for injuries due to the negligence of an employee of the subsidiary. A decree for the parent was reversed. The court ruled that the parent was liable even though in many respects the subsidiary had a separate business existence. It had a superintendent who directed the mechanical operations. Aside from the mechanical phases of the business it seemed quite clear that the parent was in control directly. Complete dominion over the treasury was present. And on policy questions the parent apparently dictated. Judging from the past, it could and it did. Except for the mechanical operations it had made the business its own. Such adoption should carry burdens with it as well as benefits.
In Auglaize Box Board Co. v. Hinton,'9 the subsidiary was insolvent. The parent took over the operation of the factory. Ostensibly it was operated as a separate concern and in the name of the subsidiary. After the parent took over the operation no officer or agent of the subsidiary did any act by way of domination or control over the business of the subsidiary. In other words, the management of the subsidiary became a nonentity. During such period an employee of the subsidiary was injured. The parent was held responsible, though it had taken out liability insurance in the name of the subsidiary and paid the premium out of its own funds. Few cases present such a clear case of complete domination.
In Joseph R. Foard Co. v. State,20 the subsidiary was organized to handle the stevedore business of the parent, a shipbroker and agent. The authorized capital of the subsidiary was $2000, all of which was paid in cash by the parent through dummy incorporators. These incorporators were also the directors and officers. On organization the parent sold the subsidiary equipment for $1,450. The stevedores and superintendent were employees of the subsidiary. Since shortly after its organization, no stockholders' or directors' meetings of the subsidiary were held. The subsidiary never handled its own current funds. These were handled by the parent and deposited in the parent's account. The subsidiary never paid its officers any salary. The parent took the greater part of all the profits as compensation for managing the subsidiary. All bills of the subsidiary were paid by the parent. The books of the parent were with few exceptions the same as they would have been had the subsidiary been a mere department of its business. The parent could not take a trial balance without including the balances of the accounts of the sub- sidiary. Whenever the subsidiary suffered a net loss it was carried into the profit and loss account of the parent. In such case the subsidiary was not treated as a debtor of the parent. The loss was treated as the parent's. In negotiating business there was evidence that the parent dealt directly with the business of the subsidiary without working through the management structure of the subsidiary. In the words of the lower court, the officers "never thought, and in the nature of things never could think, in what capacity they were acting at any particular time, whether as the officer of one company or that of the other." In result there was but one management-that of the parent. That of the subsidiary was non-existent for all practical purposes. Scrambling of two business units rarely has been so complete.
Whether separate, independent management structures have been maintained is often difficult to determine.21 In Oriental Investing Co. v. Barclay,22 the subsidiary was organized as an operating company to manage a hotel property of the parent company (the same individuals owned the stock of both companies). It appeared that only four directors' meetings of the subsidiary were held in a period of several years, but an executive of the subsidiary was in charge of its business; and at times the parent company furnished supplies to the hotel and received directly the payment which was due the subsidiary under a contract. From these facts alone it would be difficult to say that there had been the necessary assimilation to entail liability. But even though there was not an assimilation the decision can be sustained. In the first place the existence of the subsidiary was quite generally unknown. It was unknown to the plaintiffs, who were employees in the hotel and were injured by a falling elevator. So far as they were concerned their employer was the dominant company, who had hired them before the operating company was organized. Under such facts a different employer should not be substituted. The cases giving rights against ostensible inviters are forceful analogies.2 In addition the subsidiary seems not to have been sufficiently financed. It never had a dollar of paid-up capital, except $2000 which the dominant company sent to pay for 20% of a stock subscription. impossible under the operating contract for the subsidiary to derive any revenue from its business (the operation of a dam); and when the parent by the one-sided contract which was drawn was milking the subsidiary dry and returning to it nothing except maintenance for the dam, the subsidiary had become financially sterile. The protection necessary for those in the plaintiff's position was lacking. The strains incident to such operation could not be carried by such a frail structure. This does not mean that a parent company may not finance a subsidiary. It is often done and limited liability is retained.25 But the type of financing under all the facts must be fair to the business unit financed. On that ground alone the decision could be sustained. But there is another. By the terms of the operating contract the right of direct interference in the operation of the dam was reserved to the parent. It had potential control-not indirect control through the cumbersome mechanism of the two management structures-but direct control over the machinery of the dam. Since that right existed; since by virtue of it the parent stood in a strategic position to operate the dam so as to prevent such injuries as occurred, it seems reasonable to attach a duty to the right. Direct interference having been contracted for, a higher standard of conduct should be imposed. This ground alone is support for the case. Certainly these two grounds are more meaningful than the vague statement of the court that the subsidiary is a "mere agency" of the parent. "Agency" states a result and only a result. It does not help the mind in the process of dissection and analysis necessary for a clearer understanding of the cases.
There are cases which present many of the features of the foregoing ones but which analytically are quite different. They raise the question whether or not the parent is, for purpose of jurisdiction, doing business within a state when it has a subsidiary operating in that state.26 The queston is purely a jurisdictional one. It hinges on the application of the "presence" test.27 It is divorced from the many and varied issues involved [Vol. 39 in the analysis of the liability cases. As stated by Brandeis, J., with respect to this question of jurisdiction, "There is here no attempt to hold the defendant liable for an act or omission of its subsidiary or to enforce as against the latter a liability of the defendant. Hence, cases concerning substantive rights . . . have no application." 28 In view of this dissimilarity they are dismissed from this discussion without more ado.
There is a group of cases where liability is imposed upon the parent for torts of the subsidiary, even though the four standards of organization and operation which have been discussed above are in most instances met. Lehigh Valley Ry. v. Dupont 29 is one. The negligence was the maintenance of a dangerous station platform on which the deceased, a passenger, was standing when he was hit by a passing train. The ticket, good for transportation to a point on the line of the subsidiary, had been purchased by the deceased from the defendant's ticket agent. On its face it did not purport to be the contract of the subsidiary nor did it refer to the subsidiary in any way. It purported to be an undertaking of the defendant. That undertaking should be sufficient to entail liability. A relationship of passenger and carrier existed. As a consequence, the incidents of that relationship would follow. The defendant could not relieve itself of those incidents by delegating to another-the subsidiary-the performance of the contract. If through the negligence of the subsidiary the deceased was injured, the parent should be held. The case is totally different from the situation where the parent acts as a mere selling agent for the subsidiary and sells tickets in the name of the subsidiary good over the lines of the latter. This analysis puts the case on a more rational basis than the secondary reason of the court that the parent should be liable because "the dominant corporation ultimately derives all the profits and incurs all the losses arising from the traffic originating on any of the lines." 30 The profit and loss earmarks can be found in every parent company.
There is a closely related type of case in which the parent company is held liable. In Wichita, F. & N. W. Ry. v. Puckett,31 the injured plaintiff had been employed by a common superintendent. He was injured as a result of a defective engine, which engine it was the duty of a common master mechanic to overhaul. Said mechanic was probably negligent. In addition the engines to the plaintiff unless they found that it was engaged in delivering the iron at the dock. The appellate court affirmed a judgment for plaintiff.
On that theory the decision can be supported. Certainly if the parent undertook to deliver the iron at the dock and did not allocate that undertaking to the subsidiary, the parent is liable, even though the employees were "While the American corporation with which plaintiff contracted was a medium by which the defendant by stock ownership controlled the business of such American corporation in making of its contract with plaintiff, it did not exercise a power conferred upon it by the defendant, but a power inherent in it as a corporate entity. It did not in a legal sense derive its right to make the contract from the defendant. It was, therefore, not in a legal sense the defendant's agent in the making of the contract."
From the above discussion it is evident that mere stock ownership is not enough to constitute the parent "agent" of the subsidiary. But if the two businesses were completely assimilated, the fact of the agency would be established, and the dominant company which had made the business of the subsidiary its own should not be liable in tort. The contract, though not in its name, would be the contract of the parent in the sense 208 [Vol. 39 enough. But the use of the latent power incident to stock ownership to accomplish a specific result made the parent a participator in or the doer of the act. Again, there was interference in the internal management of the subsidiary; an overriding of the discretion of the managers of the subsidiary. The connection between the injury and the interference was so intimate as to make the resulting liability direct and not vicarious. It would seem reasonable to hold the parent liable in tort in any such case so long as it is not a party to the contract nor liable on it as an unnamed or undisclosed principal.
The so-called fraud cases are similar. Another corporation cannot be set up to operate property under a lease to the parent so as to avoid payment by the parent of the royalties under the lease.4 The parent by direct acts of participation may be liable for the infringement of a patent though the infringement was apparently the act of the subsidiary. Thus, in Union Sulphur Co. v. Freeport Texas Co.,4 the parent was held liable where it knew of the infringing acts and did not repudiate them and where it employed engineers and constructors to furnish and construct the plants in which the acts of infringement were committed by the subsidiary, knowing that those premises would be used in a production process which would violate the plaintiff's patent. As stated by the court, "Under these circumstances the question of technical control by the defendant of the Freeport Sulphur Company . . . becomes unimportant, as the infringing acts were in contemplation of law committed by the defendant." 43 Similarly, in Westinghouse Electric Mfg. Co. v. Radio-Craft Co.,44 before the subsidiary became affiliated with the parent it that it pertained to its business. In such case the parent could properly be called an unnamed or undisclosed principal. It is not clear in this case whether or not assimilation had been reached. Furthermore, the case may be somewhat weakened by the fact that no issue of ultimate liability was present, but only a question of the availability of a provisional remedy. This short survey indicates that there is no one formula which can be successfully applied to the tort cases. The formula varies with the facts of each case. But that is unimportant. The significance of this examination is that the concepts which the courts are using can be broken down and translated into the varying factual combinations which are found. That translation will not give the answer to the problem at issue. But it will serve to pose the problem in language which seems more understandable.
It will result in reducing the cases to a lower common denominator.
It will make more intelligible, and perhaps more intelligent, the answer to the question, was the subsidiary an "agent" of the parent?
III. CONTRACT
The attempt to hold a parent corporation where the claim asserted is of contractual origin presents added difficulties.
Co., 244 U. S. 294, 37 Sup. Ct. 506 (1917).
In Owl Fumigating Corp. v. California Cyanide Co. Inc., supra note 25, judgment for the parent was given in an infringement case where it appeared, inter alia, that the parent did not organize the subsidiary to infringe the plaintiff's patent; that it was not impossible to carry out the purpose of the parent in organizing the subsidiary without infringing the patent; that separate and independent management structures were maintained and operated.
45 Westinghouse Electric Mfg. Co. v. Radio-Craft Co., supra note 44, at 174.
The very reasonable question must be met and answered why one who contracted with the subsidiary and received the promise which he bargained for but who has been disappointed in the fulfillment by the subsidiary of its commitment should then be allowed to look to the parent." As a matter of contract right it is evident he may not. Additional compelling facts must appear.
As in the case of tort claimants, without the primary requisite of practically complete ownership of the capital stock of the subsidiary by the parent or the common holding of substantially the entire capital stock of both, there is no room for discussion.47 Such ownership, however, is not enough of itself to justify holding the parent, and something in addition to or in variance from the normal control of the subsidiary through the medium of the ownership of its stock must be present.48 If any basis of prediction may be reached it must be through an analysis of the facts constituting the variants from such normal control.
Certain cases in which liability of the parent for claims against its subsidiary is discussed may be dismissed with brief comment. The facts are such that either the decision may be placed upon well established grounds other than those involving a disregard of the corporate entities or the holding is greatly weakened so far as it tends to help in building up a theory for prediction. This class of cases includes those in which the claimant has acted to his detriment upon assertions and assurances made by officers of the parent as to ownership and control of the subsidiary and payment of its debts.49 Cases involving a transfer of assets of the subsidiary in fraud of its creditors are more numerous and need no aider by way of disregard of the corporate status to enable the aggrieved claimant to recover out of the assets transferred,50 although they at times contain considerable language about such a disregard. In many instances it is possible to spell out a direct contractual relationship between the parent and the creditor or to settle the matter by construction of the wording of the contract, thus obviating consideration of the question as to looking through the legal entity of either company; again corporations are ofttimes set up to accomplish a fraudulent end or to escape a specific contractual liability of some sort,6' or to avoid the provisions of a statute.6' In these, as well as in the case where a criminal prosecution is involved,4 there is often a direct disregard of the legal corporate status of the companies concerned, but the controlling social policy or the sanction of the statute implicated is so strong that the cases offer little help toward the formulation of a theory upon which to base prediction with respect to the question we are considering. An analysis, however, of cases not containing such disabilities does bring out a few guide posts, somewhat indefinite though they may be.
It appeared in Portsmouth Cotton Oil Mfg. Corp. v. Fourth Natima Bank 55 that the defendant bank, in order to protect itself from loss of advances made, had bought in the assets of a cotton oil refining concern and formed a corporation to conduct the business.
The bank supplied the entire capital by giving the subsidiary a credit of $5,000 although the stockholders consisted solely of a vice-president, a stockholder, and the attorney for the bank. At the suggestion of a bank examiner, the bank, better to show the investment on its books, mortgaged the property of the new corporation to secure an issue of $75,000 principal amount of bonds, all of which, apparently, were held by the bank. The manager of the subsidiary consulted with the officers of the bank and reported to them daily. Subsequent to the breach of warranty complained of, the bank, acting directly, made a lease of all the corporate property of the subsidiary and in the lease gave the lessee an option to purchase all the assets. For a breach of warranty as to the quality of certain oil sold by the subsidiary, the bank was held liable. The stock ownership and common officers are clearly not determinative of the case and the subsidiary seems to have had no gross inadequacy of capital, but the facts show, aside from this, a considerable amount of direct intervention by the officers of the parent, as such, in the administration of the affairs of the subsidiary. Turning, on the other hand, to the famous Luckenbach case, 56 in which the Luckenbach Company was held liable for the default of the Luckenbach S. S. Company on its contract for the carriage of freight, there is no evidence of direct intervention in the affairs of the Steamship Company generally or in the transaction involved, although the usual factors of common stockholders and common officers are present. It does appear, however, that the Luckenbach Company had leased to its subsidiary for a period of from ten to twelve years the valuable fleet of steamships used for the carriage of freight. The rental, while more than nominal, was clearly below the rental value. To conduct the business of this large fleet the subsidiary had a capital of only ten thousand dollars as compared with a capital of $800,000 for the parent. Looking at these facts the court said, "It would be unconscionable to allow the owner of this fleet of steamers, worth millions of dollars, to escape liability because it had turned them over a year before to a $10,000 corporation which is itself in another form."
In another case 57 the usual indices of common stock ownership and common officers and directors appeared. The subsidiary used the office of the parent and the parent paid the expenses of office, bookkeeper, stenographer, etc. for both. The president and general manager of the parent, although not nominally an officer of the subsidiary, which had been organized to contract for and build a branch line of the parent, did intervene directly in the transaction involving the construction contract sued on by the plaintiff. The president took direct charge to the extent of conducting the negotiations for the contract between the subsidiary and the plaintiff and assured the plaintiff that the subsidiary was used by the parent to secure rights of way and was sort of a buffer between the parent and trouble, that the subsidiary was practically the same thing as the parent, the parent was behind it, and .the plaintiff would get his money. Likewise, he handled all questions arising under the contract, writing the plaintiff sometimes on the stationery of the parent and sometimes on that of the subsidiary. The capital of the subsidiary was $5,000 with $1,000 paid in, while that of the parent was $1,000,000. Impressed apparently by the amount of direct intervention in the transaction by the parent rather than by the disparity of capital, since it pointed out that the subsidiary had been able to meet its obligations, the court held that the plaintiff believed his contract to be in reality with the parent but that the subsidiary, for the convenience of the parent and with the knowledge of all interested, was, respecting this contract, masquerading, acting for and set out substantially as the parent, and that the parent was liable. As indicated by the foregoing, an analysis of the cases seems to indicate that the courts are more impressed by an obvious inadequacy of capital on the part of the subsidiary than they are by the presence of any of the other indicia of identity between the corporations such as common officers and directors, lack of separate offices, books, etc. In fact, sufficient capital and adequate financial arrangements or the lack of it, insofar as the various factors motivating the court are capable of ascertainment from the cases, in some instances seems to be largely determinative.58 But, generally speaking, the customary indicia of identity which invariably appear as a basic array of facts, although in varying numbers and intensity, seem to leave the court cold, except as it marshalls them and states that they show the one corporation to be that vague thing an "alter ego," "adjunct," or "instrumentality" of the other. It may be said that something further, generally something in the way of direct intervention by the parent in the transaction involved or in the conduct of the affairs of the subsidiary, or a desire to avoid that undefinable and unsatisfactory thing for purposes of prediction -an inequitable result-must be present before the claimant can look to the parent.
An example of the sort of intervention referred to is that which occurred in the case of Dillard & Coffin Co. v. Richmond Cotton Oil Co.59 There a subsidiary was formed to carry on a cotton ginning business formerly conducted as a department of the parent. An option was given one Sugg to purchase the stock of the subsidiary, but the parent agreed to repurchase the stock or make loans upon it to its par value at any time. The parent caused the subsidiary to adopt a by-law which enabled the parent to discharge the board of directors of the subsidiary at any time and to elect new directors in conformity with its wishes. The officers of the subsidiary made daily reports to the parent of each transaction which it had. On more than one occasion the parent paid the financial obligations of the subsidiary. was held liable for the overplus of certain drafts drawn by the subsidiary against shipments of cotton and aggregating more than the value of the cotton when sold. Another instance 60 is that of a parent which was held not entitled to share in the assets of its bankrupt subsidiary for advances made and represented by notes. The parent was capitalized at $400,000 and the subsidiary at $250,000, the parent's advances amounting to $147,000. There were common officers and directors. Annual meetings of the subsidiary were held at which directors were elected, but these transacted practically no business. The affairs of the subsidiary were controlled and managed directly by the parent, whose directors met monthly in New York for that purpose, at which times salaries and prices were fixed, finances arranged and all other necessary business of the subsidiary transacted.
In contrast there is the recent case of First Nat. Bank v. Walton 61 where, in a suit'by certain banks against a solvent subsidiary on notes given against loans made to the subsidiary, the receivers of the insolvent parent intervened, sought to subject the assets of the subsidiary to their administration in the interests of the creditors of both companies as a single insolvent concern, and claimed that the plaintiffs had no greater rights than as creditors of such single insolvent concern. Recovery was nevertheless allowed against the subsidiary as such. The subsidiary had been amply financed, having a capital stock of $250,-000 and a line of credit of $100,000 with each of the plaintiff banks secured by ninety day notes, certain of which were ultimately involved in this suit. The corporate relationship between the two corporations was as close as any which could well be devised. The wholly owned subsidiary had been formed to better finance and carry out the marketing of the output. There were practically the same officers and directors, the business was carried on from the office of the parent, and the stock of logs, lumber, etc. of the subsidiary was kept on the premises of the parent. Beyond this, however, there was no direct intervention by the parent or intermingling of the affairs of the two companies. The supply of logs and lumber was not indistinguishable and there were separate books and separate bank accounts. The subsidiary carried on business, shipped, sold, and invoiced in its own name, and borrowed money and pledged security separately. Undoubtedly the adequate capitalization and financial arrangements of the subsidiary had much to do with the decision, but in addition the lack of intermingling and direct intervention by the parent appears to have been compelling to the court. The recent case of Kingston Dry Dock Co. v. Lake Champlain Transp. Co.62 was concerned with the attempt of a dry dock company to recover against the subsidiary for certain repairs, ordered by the parent, on a boat owned by the subsidiary but leased to the parent. The parent owned 2,095 of the 2,432 outstanding shares of the subsidiary. The subsidiary had purchased certain boats, including the vessel libeled, and finding it difficult to meet the payments, the parent had entered into a contract whereby both became liable for the payments instead of the subsidiary alone. The parent leased the boats from the subsidiary under a bareboat charter at a rental which the court referred to as being dependent upon the will of the parent because of the control which it exercised over the subsidiary but which was not sufficiently inadequate to call forth further comment. Six of the nine directors of the subsidiary were directors of the parent. Another was vice-president of the parent. The manager of the parent was also manager of the subsidiary. The business of each was separate, however, in that the parent operated on the Erie Canal and the subsidiary in other waters, and nothing shows that the affairs of either company were immediately directed by the officers of the other. The court applied the test of direct intervention and held the subsidiary not liable, saying, "One corporation may, however, become an actor in a given transaction, or in part of a business, or in a whole business, and, when it has, will be legally responsible. To become so it must take immediate direction of the transaction through its officers, by whom alone it can act at all.... At times this is put as though the subsidiary then became an agent of the parent. This may no doubt be true, but only in quite other situations; that is, when both intend that relation to arise, for agency is consensual. This seldom is true, and liability normally must depend upon the parent's direct intervention in the transaction, ignoring the subsidiary's paraphernalia of incorporation, directors and officers. The test is therefore rather in the form than in the substance of the control; in whether it is exercised immediately, or by means of a board of directors and officers, left to their own initiative and responsibility in respect of each transaction as it arises. Some such line must obviously be drawn, if shareholding alone does not fuse the corporations in every case. Much of the metaphor in the books merely impedes discourse, as Judge Cardozo well observes in Berkey v. Third Avenue Ry.; here, as elsewhere, it is ordinarily a symptom of confused thinking." 63 Nevertheless, there are certain cases which defy solution by the foregoing test or by any other except the subjective one of "avoidance of an inequitable result." A reading of the opinions in such cases usually constrains one to the thought, or rather, the (c) Nevertheless, in many cases direct intervention seems to have had no potency in swaying the courts. After considering the various facts indicating identity of the corporations and direct intervention they have decided according to their subjective idea of "avoiding an inequitable result."
As yet the subject is covered with a "mist of metaphors." Until the courts stop to analyze with more particularity the factors motivating their decisions before lapsing into phrases such as "alter ego" or "adjunct" or "instrumentality" there seems little hope of making prediction more certain than the foregoing.
